IN THE COURT OF APPEAL OF ALBERTA

"
JUDICIAL DISTRICT OF EDMONTON

AT THE LAW COURTS BUILDING, EDMONTON, ALBERTA, ON THE 5TH DAY
OF MARCH A.D. 1986, BEFORE A COURT COMPOSED OF:

THE HONOURABLE CHIEF JUSTICE J.H. LAYCRAFT

THE HONQURABLE MR. JUSTICE A.F. MOIR
THE HONOURABLE MR. JUSTICE R.P. KERANS

BETWEEN:
HER MAJESTY THE QUEEN, .

RESPONDENT
= and - )
TOUCHE ROSS LIMITED and
PROPERTY STEWARDS WESTERN LID.,
APPELLANT

FORMAL JUDGMENT OF THE COURT

UPON HEARING the within appeal against a Judgment made pursuant
to Section 771 of the Criminal Code, presented by Counsel for the Appellant,
Counsel for the Respondent, replying as required:

IT IS HEREBY ORDERED AND ADJUDGED:

1. The appeal against judgment of the Court of Queen's Bench is
dismissed.
/ Registrar of thé Court of Appeal
ENTERED this o2 day of
- ApuA.. , AD. 1986 APPROVED AS TO|FORM AND CONTENT: -~
at Edmogheqn; Alberta. g
' - ‘,, ' ATt
ol ;e k/ / ‘/(/«_/62
erk of the Court Co négé\fo the Appel T
: D IL .

nsel for the Respondent
S. RUTWIND
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IN THE COURT OF APPEAL OF ALBERTA

JUDICIAL DISTRICT OF EDMONTON

BETWEEN:
TOUCHE ROSS LIMITED and
PROPERTY STEWARDS WESTERN LTD.
Appellants
- and -~
HER MAJESTY THE QUEEN
Respondent
NOTICE OF APPEAL
PARTICULARS
1. The Appeal is by way of further Appeal from the Court of

Queen's Bench of Alberta in respect of a Summary Conviction

Offence.

2. The place of Appeal in front of the Court of Queen's
Bench of Alberta was in the Judicial District of Edmonton and

the Appeal Action Number was 8503-0034-S6.

3. The name of the Judge was the Honourable Mr. Justice

Miller, A.C.J.

4. The name of the Court was the Court of Queen's Bench of

Alberta, Judicial District of Edmonton.

5. The name of the Crown Prosecutor was S.H. Rutwind, Esgqg.
6. The name of the Defence Counsel was D.R. Bailey, Esq.
7. Of fences of which the Appellants were convicted were:

(a) on or about the 10th day of December, A.D. 1982, at
or near the City of Edmonton, in the Province of




Alberta, Touche Ross Limited and Property Stewards
Western Ltd., being landlords in receipt of a
security deposit did fail to deliver the security
deposit or any portion thereof together with an
accounting, to Lori Decker, their tenant, within
ten (10) days of the day that the tenant gave up
possession of the premises, being #10, 13144 - 114
Avenue, City of Edmonton, Province of Alberta,
thereby contavening Section 50(a) of the Landlord
and Tenant Act of Alberta.

(b) on or about the llth day of February, 1983, at or

near the City of Edmonton, in the Province of
Alberta, Touche Ross Limited and Property Stewards
Western Ltd., being landlords in receipt of a
security deposit did fail to deliver the security
deposit or any portion thereof together with an
accounting, to Carl Cornwell, their tenant, within
ten (10) days of the day that the tenant gave up
possession of the premises, being #4, 11574 St.
Albert Trail, City of Edmonton, Province of
Alberta, thereby contavening Section 50(a) of the
Landord and Tenant Act of Alberta.

8. The section which was interpreted in order for the

Appellants ‘to be convicted was Section 40 of the Landlord and

Tenant Act.
9. The plea at trial was not guilty.

10. The sentence imposed was a fine of $1.00 in regard to
each count and each party resulting in fines of $2.00 for Touche
Ross Limited and $2.00 for Property Stewards Western Ltd., time
having been granted for payment, and payment having now been

made.

11. The date of sentence resulting from the Summary
Conviction Appeal before the Court of Queen's Bench of Alberta

was June 28, 1985.
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TAKE NOTICE that the Appellants apply for leave to
appeal against their conviction on grounds involving a question

of law alone.

The grounds of appeal are that the Honourable Appeal
Justice erred in law in his construction or interpretation of

Section 40 of the Landlord and Tenant Act, R.S.A. 1980, c.L-6

(and in reversing the first instance decision of His Honour Guy
Beaudry) by determining that a Court appointed receiver and
manager is liable to tefund‘damage deposits to tenants which were
paid prior to its appointment and which were never received by it,
as a result of the determiantion that that it did "acquire the

interest of a landlord" pursuant to the said section 40.

The relief sought is the dismissal of the said charges
and the acquittal of the Appellants, a direction that their
fines be réturned to the Appellants, and an Order setting aside
the Order of Restitution granted by the Court of Queen's Bench

of Alberta.

The Appellants' address for service is c/o Milner &
Steer, Barristers & Solicitors, 2900 Manulife Place, 10180 - 101

Street, Edmonton, Alberta, T5J 3V5.

DATED at the City of Edmonton, in the Province of

Alberta, this /| | day of July, 1985.

s I

D.R. Bailey .
Counsel for thé App ants
Ve
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IN THE COURT OF APPEAL OF ALBERTA

JUDICIAL DISTRICT OF EDMONTON

BETWEEN:

TOUCHE ROSS LIMITED and
PROPERTY STEWARDS WESTERN LTD.

Appellants
- and -

HER MAJESTY THE QUEEN

Respondent

NOTICE OF APPEAL
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No. 8503-0034-56

IN THE COURT‘OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON
HER MAJESTY THE QUEEN
- and -

TOUCHE ROSS LIMITED and PROPERTY STEWARDS
WESTERN LTD.

No. 8503-0035-s0

HER MAJESTY THE QUEEN
- and -

COOPERS LYBRAND LIMITED

REASONS FOR JUDGMENT OF TﬁE HONOURABLE MR. JUSTICE MILLER, ACJ
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THE COURT: '~ This is an appeal from a decision of

Provincial Court Judge Beaudry issued on the 18th day of
December, 1984. What was actually before the Learned
Provincial Judge was a quasi-criminal charge against Touche
Ross Limited and Property Stewards Western Limited for failing
to return to one Decker the $300 security deposit given by

her to Gold Property Management Limited when she rented a
suite in the Bel Aif Apartments in the City of Edmonton.

Touche Ross became involved when it was appointed Receiver-
Manager of the Bel Air Apartments.after Gold Property Limited
had defaulted under a mortgage to the CCB Mortgage Corporation.
Touche Ross, as it was allowed to do under the Court Order,

appointed Property Stewards Western Limited as their rental and
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management agent. It is clear that Touche Ross never collected
the $300 deposit initially and never received it from Gold
Property Management Limited when Touche Ross took over the
properties.

While the matter before the Court is clothed in a quasi-
criminal charge under the Landlord and Tenant Act, what is
really at issue in thié whole scenario is the gquestion of who
is responsible civilly for the return of damage deposits
collected by owners, landlords or property managers froﬁ
tenants. The issue is neatly highlighted by the fact situation
on this case where the tenant, becker, gave the deposit to the
then property manager. The property is then defaulted by the
mortgagor under the mortgage. The mortgagee comes forward to
the Court, asks the Court to appoint a Receiver-Manager to
preserve the cash flow and the asset while the foreclosure
proceeding is going through the Court system. The tenant stays
on while the Receiver-Manager is operating and continues to pay
rent to the Receiver-Manager. Then the tenant gives notice
to vacate and seeks the return of the security deposit. At
that point in time, and in this case, the original firm that
the security deposit was paid to is no longer financially able’
to return the money or is unwilling to do so, whatever the case
may be, and the only person or firm left around that the tenaﬁt
can look to for recourse is the Réceiver-Manager who is now in
charge of the property.

As I have indicated, Touche Ross was appointed Receiver-

Manager by the Court at the request of the mortgagee, CCB
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Mortgage Corporation, for the main purpose of collecting the
rents and preserving the assets of the Bel Air Apartments.
This was for the benefit of the mortgagee in attempting to
realize as much as it could upder its mortgage security.

In my view, although Touche Ross is acting under the Court
order it, in reality, stands in the shoes of CCB Mortgage
Corporation and is there primarily to protect the mortgagee's
interest. All sides agree that Touche Ross or its agents,
Property Stewards Western Limited, fall within the legai
concept of a landlord in performing its function under the
Court Order appointing it Receiver-Manager. Touche Ross,
through its counsel, maintains that it is only a stakeholder
and should not be required to account for the former owner's
obligations namely, in this case, the return of the damage
deposit collected by the former owner or its agent. It is
pointed out that there are some very practical problems, if
the situation were held to be otherwise. In the case of the
Bel Air Apartments, this could mean several thousands of
dollars of obligation on the part of the Receiver-Manager,
should the tenants who were in possession prior to the appoint-
ment of Touche Ross and who gave their deposits to the former
owner manager, now come along and want them to be refunded.

Much of the issue turns around the interpretation of
Section 40 of the Landlord and Tenant Act, RSA 80, Chapter
L-6 which reads as follows:

"A person who acquires the interest of a landlord

in residential premises has the right and is
subject to the obligations of the previous
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“landlord in respect to a security deposit paid

to the previous landlord in respect of the
residential premises." -

It is my view that the intent of this section is to place
an obligation upon succeeding landlords to honour the legal
obligations of the landlord who received the deposit initially,
as spelled out ih the Act. I can see no reason why the -
Recéiver-Manager acting in the interests of the mortgagee, even
under a Court Order, should be treated any differently under
this section than the mortgagee who may eventually receive the
title to the property subject to certain rights and obligations.

Counsel have brought to my attention that there are two
recent decisions of Courts in this province which must be
considered. One is, of course, the written decision of
Provincial Judge Beaudry from which this appeal arises, and the
other is the decision of my brother Lutz J. in a case called
Waverley Management Limited versus Linda Sobie and Francine
Dunn which was released only a few days ago on June 18th, 1985.
This latter judgment became available after both sides had
filed their Memorandum of Argument. These two decisions go in
diametrically opposed directions in my opinion and, indeed,
Lutz J. either specifically or in strong obiter dicta
disapproves of Provincial Judge Beaudry's decision.

During the noon break I have had the opportunity to read
both decisions very carefully and I have come to the conclusion:
that .I agree with the reasoning of Mr. Justice Lutz. I also
would make the additional observation, as I did earlier, that

the Court appointed the Receiver-Manager, namely Touche Ross,

[
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as primarily. the agent for the mortgagee, and it is the
mortgagee in my view who takes the ultimate risk if the
judgment of Lutz, J. is correct and not the Receiver-Manager
appointed by the Court.

Having come to thié conclusion, I am of the opinion that
the reasoning set out by Lutz, J. is the correct view of the
interpretation of Section 40. The statute itself, and
particularly Section 40, in my view is remedial in nature and
is a legislative attempt to force upon landlords and their
successors the obligation of protecting tenants acting in
good faith without any negligence on their part, from being
deprived of the right set out in the Landlord and Tenant
Act to recover the deposit, providing they have not damaged
the premises during the time of their occupation. By imposing
a quasi-criminal aspect to the failure to produce or to
return the deposit, it is a clear indication to me that the
Legislature of this province is urging that those involved in
the rental business in this province on a commercial basis,
make the necessary arrangements, both in the first instance,
and if someone takes over either voluntarily or through
litigation processes, to be aware that there is a residual
responsibility imposed by Statute upon such persons who become
landlords under the Landlord and Tenant Act to protect the
interests of tenants vis-a-vis the damage deposits which have
been collected from the tenant.

It is my opinion that the approach adopted by my brother

Lutz more accurately reflects the intention of the legislators
%
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1 in enacting Section 40 of the Landlord and Tenant Act and

2 making it a part of the law in this province.

3 Having come to this conclusion, I am of the view that the
4 learned trial judge‘has erred in his interpretation of the

5 law contained in his judgment and that his dismissal of the

6 charges against Touche Ross Limited must be reversed. Let me
7 say quite clearly, that I am satisfied Touche Ross Limited has
8 found themselves in the middle of an interpretative dispute

9 relating to the Landlord and Tenant Act and that even though
10 the proceedings against them are of a quasi-criminal nature, I
11 understand their position. They perhaps had no choice but to
12 bring the matter before the Court in this fashion and to resist
13 the proceedings taken against them under the Landlord and

14 Tenant Act in order to obtain some sort of clarification and
15 interpretation from the Courts as to the obligation of a

16 Receiver-Manager caught in this kind of a situation.

17 Accordingly, I would hope now that with the decision from
18 my brother Lutz J. and my confirmation of his approach to the
19 matter, the situation may be somewhat clarified, at least

20 until it goes to the Court of Appeal and they have a chance to
21 take a run at it.

22 In the result, the appeal of the Crown will be allowed,

23

PROCEEDINGS CONCLUDED

24

25 Delivered orally at the Law Courts, Edmonton, Alberta, on the 28th

* day of June, A.D. 1985.
26 S. H. Rutwind, Esq. D. R. Bailey, Esqg.
27 For the Crown (Milner & Steer)
Ruth Johnson For the Defence %
ps/4 Official Court Reporter




No. 8503-0034-S6

IN THE COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL DISTRICT OF EDMONTON

HER MAJESTY THE QUEEN

- and -

TOUCHE ROSS LIMITED and PROPERTY
STEWARDS WESTERN LTD.
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No. 8503-0035-S0

HER MAJESTY THE QUEEN

- and -

COOPERS LYBRAND LIMITED

REASONS FOR JUDGMENT OF THE HONOURABLE

MR. JUSTICE MILLER, ACJ




In 1T HE PROVINCIAL COURT OF ALEERTA

JUDICIAL  DISTRICT OF EDMONION
BETWEEN:

HER MAJESTY THE QUEEN

- and -

TOUCHE ROSS LINMITED and
PEOPERTY STEWARDS WESTERN LTD.

JUDGNMENT
The sole guestion to be decided in this cese is whether or not the
eCcused cormjpanies eccuired "the interest of & landiord in residentizl
~prenises”, within the mzaning of section 40 of the lendiord and Tenant

kct, being chepter L-6 of the Statutes of Alberta.

11 in Tact & receiver or & receiver-manzger eppointed by the Co;ft
undsr the circumsiences which will be described hereunder “acquires the
inierest o7 @ lancdiord", under section 40 of the above named Act, then, the
Crown ercues, the accused must be found cuilty of e breach of the Act, since
thev Teiied to return & demaoe deposit to one Lori D:zcker within the pre-
scribed time 1imit provided by the szid Act.

ine Tects es set out in the agreed stetement of facis are as foliows:
1. Touche Ross Limiied is @ corporation duly incorporéted under the iaws
~f ihe Frovince of Onierio and was duly registered under the laws of the

rrovince of Alberte, on Septemher 17, 1975, and wes &nd is at a1l relevant
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times, & valid and subsisting corporation. (Exhibits 1 and 2).

2. Property Stewards Western Ltd. is a corporation duly incorporated
under the laws of the Province of Rlberta on August 30th, 1976, &nd wes and
is at 211 relevant times; 2 valid &and subsisting corporetion. (Exhibits 3

end 4).

3. Gold Properties Lid. wes the ovner of the property known 2s the
Eel-Air Apsrtments which complex included 775 spertrent units, situste at
the City of Edronton &nd Province of Flberte (f»hibit 5). Gold Fropertv

enent Lic. wes & properiy rentgement corseny o1 the §01¢ comseniex which

Fans

{e]

did rznaoe the aforeszid lends and was the .landlord of the Bel-Air Apertrments.

4, Gold Froperties Ltd. es morisgegor, moriczced the seéid lands hnown as

the Bel-Lir Aparirents, to CCE Moricsae Investment Corporation, for thg sum of
$12,700,000.00, which moricage wes deted the &ith day of Decemder, 1882, &nd was
recistered &t the land Titles Office on the 10th dzy of December, 1983, es Instru-

lent No. 802297367 ([ hibit 6).

5. CGold Froperties Ltd. allowed the roricage 10 0o inte default end as a
consequence CCE Mortcage Invesinent Corporation comsenced an action &ceinst
Gold Fropzrties Ltd. by Stetement of Clzim filed in the Court of Queen's Sench

of Alherte ([)’ﬂbit 7)




~ pursuent to the laws of Alberts including Section 45 of the Law

6. On Octnber 7th, 1982, Master M. Funduk of the Court of Oueen's Bench

of Alberta granted an Order Nisi/Order for Sele, which provided inter alia
that Tonche Ross Limited (herein after referred to as Touche), was appointed
Receiver of the rents and profits of the lands in question. (Exhibit 8).
Upon or subsequent to appointment of Touche as Receiver, Gold Properties Ltd.
and Gold Property Management Ltd. effectively walked away Trom the Bel-Air

Apartments.

7. On Gctober 12, 1982, Micheel J. E. Venner (Merzoer of Touche) was granted

possessior of all those 1onds and vas zppointed Keceiver and Menager of all
rents and profits of all those lands described in the &foreszid Stetement of
Clair. 1t wes ordsrec that Micheel J. E. Venner wes et liberty to enpoint
Property Stewards Ltd. (herein after referred to ac FrOperty Stewards) to

menage the said property to better carry on his dutwes as Receiver and Manager

~ of the said lands. (Exhibit Q).

€. On October 13th, 1982, Touche was validly appointed Receiver and Manager
of 211 those lends described in the Statenent of Claim aforeszid, the apartrent
business thereon (Bel-Air Rrariments) and was granted possession of the said

&nds by Orcer of Mester ). Funduk of the Court of Queen's Fench of Eiberie,

of Property Act,

R.S.E. 1980, c.L-8 (Exhibit 10).

e The Order of October 13th, 1982, provided that Touche was at Tiberty to

- .

éppoint Property Stewards as an agent for Touche as Merzoer of the said property.




At 811 relevant limes, Property Stewards was acting as the agent of Touche
and was carrying out the managership of Bel-Air Apartments . Activities

of Property Stewards as egents for Touche included Sh0wing the premises tp
Propsective tenants, aranting leases to tenants, generally renting the apart-
rents, taking in the rents an¢ damage deposits and nainteining and repairing
the properties, from the dafe of the appointment of Touche as Receiver and
Menager. From the dzte of appointrent, Touche did carry out the duties of

& Receiver and Marager and Property Stewzrds did cerry out the duties as a

Feneoer and Agent for Touche.

10. For those tenants vho moved in prior to the date of the eppointment of
the Receiver end Manacer &nd who reved out prior to the ceie of the sppoint-
nent of the Receiver and Ferneoer, Gold Property Manzoement Ltd. or Gold Propsr-

ties Ltd. paid back the demage c=posits that were owed to the tenants.

11. For those tenants who moved in after the date of the appointrient of
the Receiver and Fanager and vho moved cut &fter the date of the appointrent
of the Receiver and Manzger, Touche psid back the damzoe deposits that were

o~ed to the tenants.

12. Lori Decker and Cheryle Bro:n entered into a lease as tenants with Goild
Froperty Kanagement Ltd. for unit 19-£-10, being Apartment 10 - 12144 - 114
ARvenue, one of the Bel-Air hpartrents, the term of the lease being for six

months cormencing on June 1st, 1882, following which the tenency would continue




¢s @ month-to-month tenancy until terminated. (Exhibit 11). Lori Decker
paid to Gold a damage deposit of $300.00 on May 10, 1982, for which a receipt

was issued by Ms. Chang of Gold Property Manaoement Ltd. (Exhibit 12).

13. lori Decker and Cheryle Erown oave written notice of termination of

tenancy to an acent of Property Stewards as agent for fovche on October 31,

1932, which was to be effective on November 30, 19872. Possession of the safd
unit was given up on November 30, 1982 by the said Lori Decker and Cheryle Brown.
Or Kovemder 30, 1982, an agent for Property Stewards or Touche inspected the
seic premises. From the date of inspection until Decemder 21, 1882, no written

or verbel communication was received from Touche or Froperty Stewards.

14. L Statement of Account of Property Stewzrds was received by Lori Decker
for Lori Decker and Cheryle Brown, which Sieterient of hccount was ceted
Kovember 30, 1982, indf}ating that & refund of $318.05 was owina te ther for
the damage deposit being $300.00 for return of the gamage deposit and $18.05
interest thereon. (Exhibit 13). Attached to the termination statement was

& letter from Casey Morbschan of Pfoperty Stewards dated December 21, 1982,
indicating inter aliz that the carage deposit would not be returned "at this
injuncture” (sic.). (Exhibit 14). Appenced thereto wzs 2 letter from Touche
to Property Stewards indicating that tenants should'pursue Gold Properties Ltd.
or Gold Froperty Mansgement Ltd. for their damage deposits not repaid to the

tenants (Exhibit 15).

15. To this date, Lori Decker and Cheryle Brown have not received the damege




deposit nor the interest fron anyone, and in particuler, have not received

it from Touche or Property Stewards.

The facts in peragraphs 1 - 15 supra are alleged by the Crown in proof
of Count #1. of an inforration sworn by Rose Cotg, detec 22 April, 1983,

against Touche Ross Limited and Property Stewards Western Ltd.

I an. indebted to both counsel for their help and assistance in this matter.
Indeed the arouments presented to me by Mr. Bailey and by Mr. Futwind vere
extensive &nc thorough, covering some 114 reges of trenscript, and it is not
my intention to repzat their arourients here as they are e matter of ;ecord.
Suffice it to say that they have erzbled the Court to reach & conc]usjon as

te the proper interpretation to be placed on Section 40 of the Lendlord and

Tenznt Act, as it applies to receivers or Receiver-Fsragers.

There is no dispute of the Tact that Touche Ross Limited anc Property
Stewards Vestern Ltd. were properly appointed by an order of the Court as
Receiver-Managers of all the epertment complex involved, namely the comple.
known as Bel-hir Asariments in the City of Edmonton. There can be no question
that from the roment of their appointmeqt, they became Landlords as such of that
epartmznt complex, within the meaning of the Landlord and Tenant Act (though
that term is not defined in the Rct). That they were Lendlords with respect
to their daily operations of the complex, there can be no doubt. But, in my
view it does not rean that becsuse they became landlords they necessarily

acquired the interest of the previous lendlord in the residentia) premises,




within the meaning of section 40 of the Act. The appointment of the accused

as Receiver-Managers, by virtue of the Court order, whether made under the
authority of section 45 of the Law of P}operty ket of KRlberta, or under

section 13 of the Judicature Act of Alberts, or under the inherent powers

of the Court, or from a1l three sources com>ined, which had the effect of

making them landlords of the apartment complex, did notvand would not result

in my view in the accused acquiring the inierest of the previous landlord.

The only logical interpretation that can be given to the designation "interest"
in section 40 of the Lendlord and Ternant Act is that it means "grogriefvh
interest, in my view, If this interpretation is correct, and 1 believe it to

be so, then the Court Order mede appointing them as Receiver-tenagers could

not possibly cive them & proorietary interest, as the Court iiseld al that ciage
did not possess the power to do so. They could only acqguire & proprietary
interest by foreclqosure proceedings, whereas the only acquisii{on vhich the
Court gives them &t the time, and did in fact cive them was possession of the
lands in question, but certainly no proprietary interest or title to the lands.
This also eliminates any concept that the accused cop1d have acquired the interest
of the previous landlord whether by attornment, or by simply acting as or holding

themselves up or representing themselves as lendlords.

Not heving acquired the interest of the previous landlords, but being
merely Managers and Landlords pro tem of the premises in guestion, the Receiver-
Managers were undar no legal obligetion to re-imburse Lori Decker her deposit,

given to the previous landlords.




The interpretation to be given to the word "interest" as contained
in section 40 of the Landlord and Tenant Act is commentecd upon by Mester
Funduk in a éase cited by counsel, namely CCE Mortoaae Investment Corpora-
tion and Gold Properties Ltd., and the case of Beverley Trenholm and Ronald
Duguay and Gold Property Vanagement Ltd. Both cases involve judgments of

Master Funduk of the Court of Queen's Bench of Alberta.

On the former cese, Master Fundu: states at paoe 4, second paragraph,

as follows:

"Hhether the Plaintiff may become liable for the deposits, if it obteins
an order for foreclosure, pursuant to section 40 of the Lzndlord &nd Tenant ket
1s not &n issus before me". Tiis is cleerly er indication, ir MisterTundui's

opinion, that liability for deposits may arise should title 1o the property

. pass.

But by far the most persuasive argument as to the inierpreteztion toc be
placed on the word "interest" in section 40 of the Landlord and Tenant Act is
to be found in the later Judgment of Master Funduk when he says at page 5:
"In my view, s receiver, even one who has possession of the land, is not a
'person who acquires an interest of 2 landlord', within the cohtext of

sections 40 of that Act".
I agree with Master Funduk's interpretation.

But that is not all. 1In a recent decision of my brother Judge Tomphins
of Caloary in the unreported decision of the Kational Bank and Helen Cruse we

have further support to the interpretation that the word "interest" in section 49




of the Landlord and Tenant Act, means proprietary interest.

As the Judgment is short and most relevant here, 1 will in&orporate

it in its entirety as part of the decision:

Docket No. LTA 84/12%

IN THE PROVINCIAL COURT OF ALBERTA
SMALL CLAIMS DIVISION

BETWEEN:

THE NATIONAL BAKL
Plaintiff

- end -

HELEN CRUSE
D=fendant

REASONS FOR JUDGEMENT OF HIS HONOUR
JUDGE D. J. TOMPKINS

The plaintiff claims against the defendant the sum of
$600.00 for rent for the nonths of December, 1983 and January, 1984 for the
premises municipally known as Apt. 214, 7107 tibow Dr. S. W., Calaary, Alberta.
The defendant paid a security deposit of $295.00 to the previous owner, the
plaintiff having acquired ownership of the premises in August of 1983 by way

of foreclosure proceecings. The issue is whether the plaintiff is responsible
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( as the new owner for the defendant's security deposit.

Section 19(1) of The Landlord and Tenant Act provides:

“19(1)  Subject to the land Titles Act and the
Law Property Act, a person who acquires the rever-
sionary interest of the landlord or the leasehold
interest of the tenant has all the rights and is
subject to all the obligations based on the real
Covenants relating to the tenancy, during the

time that he holds the interest."

and section 40 provides:

"40 F person who acquires the interest of &
Tendlord in residential premises has the rights
and is subject to the obligetions of the previous
landlord with respect 10 & security deposit peid
to the previous lendlord in respect of the
residsntic] premises "

It is significant to note that section 40, ccelino specifically
* with security deposit, is not prefaced as is section 19(1) by the vords
"subject to the Land Titles Act and the Law of Property Act". 1 refer now
to case of The Owners: Condominium Plan CDE 13442 v. Kldor,

Ltd., an unreportied case which, while de2ling with the Condorinium Property Act,

Furman & Associates

R.S.A., 1980, C-22, is nevertheless applicable in the present cese. In the

Alder cese, Bowen, J., states:

"In essence it (the Act) contemplates 3
change of ownership and a cherging of the i
new owner for fees owing." '

anc further:

"This right (under the Condominium Property

Act) did not come into being until the vesting
order was filed."
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Similarly in the present case, section 40 of The Landlord
end Tenant Act'c]ear]y contemplates 2 change of ownership and 1mH0s ing
the responsibility for the security deposit on the new owner, & right
which accrued to the deféndant only on the change of ownership to the

plaintiff and therefore it is irrelevant whether the change of ownership

came about on & purchase and sale or by way of foreclosure proceeding.

Consequently the defendant is entitled to set off the amount

of her damage deposit in the sum of $495.00 against the plaintiff and claim

for rent in the sum of $600.00 and the plaintiff win therefore have judge-

nent in the sum of $105.00, plus $10.00 court costs and S5.00 counsel fee.

"D. J. TOMPKINS"
J. P. C. A.

~ Deted at Calgary, Alberta

this 22nd day of August, 1984,
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As he says, section 40 clearly contemplates a change of ownership.

Finally, to return again to the Judament of Naster Funduk in Trenholm

and Duguay, 1 would 8gain express agreement when he says at page 4:

"If a receiver is 1iable for the other liabilities incurred by the
landlord it indirectly means the mortgagee or vendor is liable for the
landlords debts because the rent proceeds go to the mortgagee. Why should

2 mortgagee or vendor, who is & creditor of the lendlord, be required to

~indirectly pick up the unsecured debts of the landlord? There is no basis

in law for that."

Counsel for the accused argued & further point which I believe has
som: validity here, &nc thet is the rule with respact to stetutory inter-
pretation of a penal statute.The party must be brought strictly within it.

Should 1 be in error in my interpretation of section 40, the accused are

“entitled to a dismissal of the charge in the present case, should there be

uncertainty in the proper interpretation of section 40 of the Act.

It is unfortunate that the tenant here and many others in like
situations cannot recover their deposits. That the Court sympathizes with
these tenants who are deprived of their property coes without saying. In

many ceses the temants cannot afford the loss which has caused them great

hardship. But as long as security deposits are required to be paid to

landiords, this problem will likely continue to exist unless the law requireg
that security deposits with landlords be held in trust. 1f it is intended

that receivers and Receiver-Managers should be liable for the security




deposits left previous landlords, then it should be positively stated
in the Act. As it is, the tenants are now left without protection when

the landlord goes into receivership.

The accused are found not guilty, and the charge is dismissed.

|

|

' DATED at the City of Edmonton, in the Province of Alberta, this
18th day of December, A.D. 1984.

\

|

- ' Guy Beaudry’
*Provincial Judge

.,






